Citation No. 9Q7QQ2

The parties proposed a settlement payment of $500 for Citation No.
907002.  In support of this proposal, petitioner's counsel asserted that
his investigation of the facts and circumstances surrounding the endloader
brake conditions reflects that the inspector observed it operating some
fifteen minutes before the brakes were tested, but at that time it was
sitting unattended at the side of the work site.  Counsel also indicated
that the respondent's defense is that the endloader was parked and taken
out of service. While it was not "tagged-out", the respondent takes
the position that this was not necessary since his operation is so small
that he would know that the endloader was taken out of service.

Petitioner's counsel stated further that the respondent demonstrated
good faith abatement in that the endloader was immediately removed from
service and a broken airline was replaced.  With regard to the question
of negligence, counsel asserted that the respondent should have been
aware of the brake conditions, and that there was a potential present
for an accident had the equipment been used further.

Busins 5

Petitioner's counsel stated that the respondent is a small mine
operator who owns and operates the one mine in question in this case.
As of April 20, 1982, annual mine production was 50,000 tons.  However,
respondent indicated that current mine production is approximately 300
tons daily, and that the mine operates five days a week employing 25
miners.  Since respondent has agreed to pay the proposed settlement
amounts, petitioner asserted that the payment of same will not adversely
affect the respondent's ability to continue in business.

History of prior violations

Petitioner's counsel stated that the respondent's mine is a new
mine with no record of any previous violations.  However, counsel asserted
that the respondent previously operated another mine and that for a two-
year period the mine had a history of 14 paid civil penalty assessments,
none of which were for violations of any of the mandatory safety standards
in issue in these proceedings.

Conclusion

After careful review and consideration of the arguments advanced
by the petitioner in support of the proposed settlements, I conclude
and find that the settlements are reasonable and in the public interest.
Accordingly, pursuant to 29 CFR 2700.30, they are APPROVED.ved  that  the respondent should have been
